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1.  Brief History of the Namibian Labour Movement

Namibia's dominant trade union federation is the National Union of Namibian Workers (NUNW) which has 10 affiliated unions with a combined membership of about 70 000 workers.  This represents about 27% of all Namibian workers in the formal labour sector.  The NUNW’s history is closely linked to that of SWAPO and its origins can be traced back to SWAPO’s consultative congress in Tanga, Tanzania in 1969-70, at which several new departments were established, including a department of labour.  Although the congress documents did not mention the formation of trade unions, a decision to establish the NUNW in exile was taken on 24 April 1970.   Solomon Mifima was SWAPO’s first secretary of labour from 1972 –76.  In 1976, he was accused of being a South African spy, arrested and replaced by John ya Otto who then represented Namibian workers at international forums like the International Labour Organisation (ILO) and the Organisation for African Trade union Unity (OATUU). The work in exile focused on education as SWAPO started to train trade unionists under the name of NUNW (Peltola 1995: 114, 132).

In 1979 the NUNW set up its headquarters in Luanda, Angola, under the leadership of ya Otto who was serving as SWAPO secretary for labour and NUNW secretary general at the same time.  Ya Otto prepared an NUNW constitution for adoption by SWAPO’s National Executive Committee but it was never approved.  Some party leaders even responded negatively to the union initiative fearing a strong and independent labour movement after independence (Peltola 1995: 14, 133, 142).  

At that time, the NUNW did not have its own social base inside the country and merely operated as the workers’ wing of SWAPO. For Namibian workers inside the country, the workers’ struggle was intertwined with the struggle against racial discrimination and colonial occupation. The struggle against the contract labour system that culminated in the general strike of 1971-72, for example, highlighted the link between economics and politics.  It was as much a struggle against the contract labour system as it was a struggle against colonialism (Mbuende 1986: 184).  Peltola noted that the class struggle waged by workers was seen as one and the same as the liberation struggle of SWAPO (1995: 93). However, as Mbuende pointed out, “the level of political consciousness of the African working class is determined, among other things, by the type of industry in which they are employed and by the nature of the wider urban environment in which they live” (Mbuende 1986:184).  Political and class consciousness thus was highest in places where workers were concentrated in hostels which extended their interdependence beyond the point of production (ibid: 185).  This explains why the first and strongest unions emerged in the mining and fishing industries.

Most of Namibia’s trade unions were established inside the country since the mid-1980s.  Although several attempts to form unions had been made before, they were suppressed by the colonial regime time and again. However, the earlier efforts laid the foundation for the later emergence of the National Union of Namibian Workers (NUNW) and its affiliates (see Peltola 1995: 167-197; Bauer 1997: 69).  Community organising surged inside Namibia from1984 onwards, focusing on the crisis in housing, employment, health, education and social welfare.  In the absence of trade unions, workers began to take their workplace problems to social workers at the Roman Catholic Church and the Council of Churches in Namibia (CCN).  At that time, the umbrella of the churches provided political activists with a shield under which they could start organising workers.  Unlike trade unions, which had been crushed by the colonial state, churches were able to operate across the country.  By 1985 workers and community activists had formed a Workers Action Committee in Katutura which became the forerunner of trade unions (Bauer 1997: 70).

At the same time, South Africa’s National Union of Mineworkers (NUM) began to organise workers at Namibia’s CDM and Rossing mines in Oranjemund and Arandis.  They linked up with the Workers Action Committee and formed the Rossing Mineworkers Union by April 1986.  This union later became the Mineworkers Union of Namibia (MUN) (Bauer 1997: 70).  The MUN and other NUNW affiliated unions provided workers with an organisational vehicle through which they could take up workplace grievances as well as broader political issues, which were always seen as linked to the economic struggle.

Another factor, which contributed to the emergence of trade unions inside Namibia, was the release of Namibian political prisoners from 1984 onwards.  Some returned to Windhoek and began working for the SWAPO structures again.  A decision was taken to reactivate the NUNW inside Namibia and by April 1986 a Workers Steering Committee had been formed.  It incorporated the Workers Action Committee and all other efforts to organise workers around the country.  Fieldworkers began organising different workplaces and in September 1986, the NUNW’s first industrial union was launched: the Namibia Food and Allied Workers Union (NAFAU), led by John Pandeni, one of the former Robben Island prisoners (Bauer 1997:70).  Shortly afterwards, the Mineworkers Union of Namibia (MUN) was launched, led by another former Robben Island prisoner, Ben Ulenga.  In 1987 the Metal and Allied Workers Union (MANWU) and the Namibia Public Workers Union (NAPWU) were launched, followed by the Namibia Transport and Allied Workers Union (NATAU) in June 1988, the Namibia National Teachers Union (NANTU) in March 1989, the Namibia Domestic and Allied Workers Union (NDAWU) in April 1990 and the Namibia Farmworkers Union (NAFWU) in May 1994. In 2000, the Namibia Financial Institutions Union (NAFINU) was formed as the first trade union to organise mainly white-collar workers.  A year later, the Namibia Music Industry Union (NAMIU) joined the NUNW as its 10th affiliate. These unions constitute the industrial unions under the umbrella of the NUNW today.

The exiled and internal wings of the NUNW were merged during a consolidation congress, which was held in Windhoek in 1989.  At that time the NUNW unions inside Namibia had already established themselves and were a formidable force among grassroots organisations.  They enjoyed huge support even beyond their membership and played a critical role in ensuring SWAPO’s victory in the elections of 1989.  

Rival unions

Namibia’s trade unions continue to be divided mainly along political lines.  This is a direct result of the country’s history and the trade unions’ role during the liberation struggle.  Some of the unions outside the NUNW were set up during the 1980s by the ‘Transitional Government of National Unity’ (TGNU).  They received funding from the colonial administration and were seen as one way of undermining the political support for SWAPO.  These ‘independent’,’non-political’ unions were also part of the TGNU’s attempts to bring about reformed labour relations without bringing about fundamental change as demanded by the NUNW unions.  As a result, Namibia’s labour force at independence was fragmented into 8 trade union federations.  However,  the majority of workers supported the NUNW unions (see Bauer 1997: 71-72; Peltola 1995: 208).

The biggest unions outside the NUNW today are the Public Service Union of Namibia (PSUN) and the Namibia Wholesale and Retail Workers Union (NWRWU).  The PSUN was formed just before Independence as the successor to the Government Service Staff Association (GSSA) which had represented mainly white and coloured civil servants (Peltola 1995: 281).  The PSUN today claims a membership of 25 000.

The NWRWU operates in the wholesale and retail sector and has about 8 500 members. It is headed by a former SWAPO organiser, Aloysisus Yon, who also led a federation called the Namibia Christian Social Trade Unions (NCSTU).   It joined the World Federation of Labour before independence but did not affiliate with any political party.  In 1992 the NCSTU changed its name to Namibia People’s Social Movement (NPSM) (See Peltola 1995: 209, 281).  The NPSM forms an umbrella body  for the NWRWU, and the much smaller Namibia Building Workers Union (NBWU), and the Bank Workers Union of Namibia (BAWON).  The overall membership of all NPSM unions stands at 13 000 – 15 000.

In October 1998 a new tade union federation, the Namibia Federation of Trade Unions NAFTU) was formed by the PSUN jointly with the Teachers Union of Namibia (TUN), the Namibia Telecommunication Union (NTU), the Local Authority Union of Namibia (LAUN) and the Namibia Seamen and Allied Workers Union (NASAWU).  This federation represents about 45 000 workers, mainly in the civil service and the fishing industry.  NAFTU justified its formation on the grounds that a union federation with a party political affiliation – like the NUNW – would not be an effective watchdog of the workers.

2.  Trade Unions, the Economy, and the Labour Market

Overall, Namibia's economy is still characterised by its colonial structure.  The main sectors in terms of GDP contribution and attraction of foreign direct investment are the mining and fishing sectors.  They are controlled by foreign transnational corporations (TNCs) despite government attempts to 'Namibianise' the fishing industry.  Mining and fishing are the sectors with the highest unionisation rates and the labour movement has managed to significantly improve wages and working conditions since the 1980s through militant action at shopfloor level.  However, neither the mining sector not the fishing industry have a centralised bargaining council.

The civil service is another sector characterised by a high unionisation rate of  around 80%.  The NUNW affiliated Namibia National Teachers Union (NANTU) and the Namibia Public Workers Union (NAPWU) were recognised as sole bargaining agents who negotiate increased wages and benefits annually with the national government.  However, the commercialised entities are no longer covered by these agreements.  

Namibia's manufacturing industries are small and only contribute about 5% to the GDP and employment.  During colonial rule, Namibia was a captive market for South African products and this scenario has hardly changed after independence.  South African chain stores are still supplying the bulk of foods and consumer goods for the Namibian market.  The small-scale manufacturing businesses are difficult to organise and the unionisation rate stands at below 50% (LaRRI 1999).

The service industries in Namibia are growing, particularly in the tourism sector. This sector is not well organised but unions have started to target  lodges, gust houses and bed and breakfast places for recruitment.  This is no easy task because most establishments employ only a few workers and are scattered across the country.  As in other industries, the apartheid legacies have remained and black Namibians continue to be employed as workers at companies which are owned and controlled by foreigners and white Namibians.  There is a close link between tour operators in Germany and German-speaking Namibians who control a significant part of the industry.  

A large number of Namibian workers (about 64 000 out of 255 000 formal sector workers) are employed in the most vulnerable positions as domestic and farm workers.  Unionistaion rates in these sectors are low (10 - 20%) and in the absence of national minimum wages and minimum conditions of employment, exploitation is ripe. 

Accurate data on the Namibian labour market are difficult to obtain.  The latest statistics available are the figures of the 1997 Labour Force Survey.  Although another survey was carried out in 2000, its figures were not yet available at the time of writing.  According to the 1997 Labour Force Survey, there were 931 384 people who were 15 years and older.  612 618 of them were economically active.  401 203 were employed while 211 416 were unemployed.  This means that Namibia had an unemployment rate of 34,5 %.  The rate amongst men was 29% while 40% of all economically active women were unemployed. Given the fact that the number of school leavers was always higher than the number of jobs created each year, it is likely that Namibia's unemployment rate now stands at around 40%.

Employment in Namibia is concentrated in 7 of the countries 13 regions namely Erongo, Karas, Khomas, Kunene, Omaheke, Oshikoto and the Otjozondjupa regions.  There are 255 000 workers employed in the formal sector.  Their wages and salaries make up 45% of the national household income.  There are, however, huge inequalities between regions.  In some (like Khomas), wages and salaries make up over 80% of household incomes while in other regions (like Omusati) they account for less than 10% of household incomes.

Namibia’s overall unionisation rate is estimated to stand at about 50,6% with about 129 000 members belonging to one the country’s trade unions. Unfortunately many trade unions do not have accurate membership figures.  Union density in the public sector could be as high as 80% compared to about 38% in the private sector.  There are, however, still anti-union sentiments among management in Namibia.  The 1995-96 Labour Relations Survey found that 9% of employees in the private sector did not join a union for fear of victimisation by management (see Murray and Wood 1997: 176 –177).

The survey also found that 86% of workers in the private sector and 94% of those in the public sector had permanent employment status.  The highest numbers of temporary workers were employed in the construction industry, followed by fishing and manufacturing.  Some unions (like NAFAU and MANWU) managed to recruit temporary workers and MANWU’s centralised bargaining agreement with the Construction Industries Federation of Namibia (CIF) covers temporary workers as well.

Semi-skilled workers form the majority of the labour force and the labour movement.  The Labour Relations Survey found that less skilled workers are more willing to join unions than highly skilled or professional workers.  Most union members are literate but very few have any form of tertiary education.  According to the survey, workers in the manufacturing, mining and public sector have above average education levels. The survey also points out that Namibian unions have been highly successful in representing the interests of members in the less –skilled categories (see Murray and Wood 1997: 178-9). 

Membership records and unionisation rates

There is no doubt that the NUNW is the most representative trade union federation in Namibia.  However, most trade unions do not have a computerised membership record system and rely on the membership payment records of employers.  This means that members who do not pay their membership fees because of retrenchments or because they change jobs cannot be traced by the unions.  The second shortcoming of the present membership system is that only one union has an exact record of the sex of its members.  This means that it is impossible to establish the ratio of male and female union members.  Thirdly, the records of paid-up members do not show the date when the member joined the union.  It is therefore impossible to accurately establish which unions have grown in recent years and which ones are stagnant or even declining. During a survey among NUNW affiliates in 1998-99, LaRRI found huge differences between the number of paid-up members and the estimated membership.

The Mineworkers Union of Namibia (MUN) is one of the few unions that have a computerised system.  It effectiveness was shown by the accurate figures the union could provide.  MUN officials were able to explain changes in membership trends as they had direct access to information about their members.  MUN is also able to provide data on signed-up and paid-up members.  Surprisingly, the Namibia Farmworkers Union (NAFWU) has the most up to date computerised membership system.  The records show the name, address, region and wage of each member.  Although the details of the database could still be improved, NAFWU has the best record system among the NUNW affiliates. In most other cases,however, trade unions are only able to estimate membership trends.  The LaRRI survey recommended to set up a uniform computerised membership data systems for all unions and to train several staff members from each union how to continuously update the membership records. Membership records should include the members’ full names, sex, addresses, date of birth, home language, region of origin, number of dependants, details of employer, date of joining the union and other relevant information.  Such information would allow a much better analysis of membership trends.  It would enable the unions, for example, to ascertain the age, gender ratio and regional composition of their membership (LaRRI 1999:13-14).  

Figure 1:  Estimated Unionisation Rates (Signed-up Membership)

	SECTOR
	APPOROXIMATE NUMBER OF EMPOLYEES
	ESTIMATED UNIONISTION RATE (based on figures supplied by trade unions)

	Farmworkers on commercial farms
	42 000
	5 000 (12%)

	Metal, Building and Construction
	25 000
	10 500 (42%)

	Mining and Energy
	7 000
	5 800 (83%)

	Food, Fishing, Wholesale, Retail and Hospitality
	29 000
	22 000 (76%)

	Public Service, Parastatals and Municipalities
	63 000
	55 000 (87%)

	Teachers
	15 000
	12 000 (80%)

	Domestic Workers and Dry Cleaners
	22 000
	5 000 (23%)

	Banking and Insurance
	17 000
	4 500 (32%)

	Transport and Security
	9 000
	3 000 (33%)

	Other
	26 000
	6 200 (24%)

	TOTAL
	255 000
	129 000 (50,6%)


Source: 
Labour Force Survey 1997 (Draft Final Report)



LaRRI 1999

These figures do not include communal farmers and unpaid family labour.  The paid-up unionisation rates are likely to be about 20% lower than the signed-up membership. 

Neo-liberal economic policies

The biggest challenge facing labour after independence was to define an effective strategy of influencing broader socio-economic policies in favour of its working class base.  This task proofed to be extremely difficult in the face of an onslaught by the neo-liberal ideology that was usually portrayed as the only practical policy option for Namibia and other countries in the region.   Klerck accurately described governments’ response to globalisation as: “…an open-ended encouragement of foreign investment; the marital stance towards the International Monetary Fund and World Bank; the confinement of social transformation to an extension of representative institutions; a tendency to reduce black empowerment to increasing the black entrepreneurial classes; and a failure to conceive of an economic policy that departs in substance from that of the colonial powers” (1997: 364). 

IMF and World Bank advisors have become regular visitors to Namibia and “assisted” with the country’s public expenditure review and with “training” of high ranking staff members of economic government institutions.  Local economists by and large seem to be trapped in the neo-liberal dogma and continue promoting the very policies (e.g. structural adjustment programmes) that has caused severe social hardships in other SADC countries.  The Namibian government increasingly slides towards neo-liberal policies as manifested, for example, by the introduction of Export Processing Zones (EPZs) and privatisation programmes.  Opposition to such policies by the labour movement is often countered by accusations that trade unions are still living in the (ideological) past and that trade unions are obstacles to economic growth and job creation.  In the absence of comprehensive alternative development strategy by labour, trade unions were forced on the defensive on several occasions and found themselves sidelined form economic policy formulation.

The developments surrounding the establishment of Export Processing Zones (EPZs) in Namibia are a case in point.  The NUNW opposed the initial EPZ Act of 1995, which was passed by parliament without any consultation of trade unions and went as far as “freeing” investors from the provisions of the Labour Act. The NUNW saw this as a violation of both the ILO convention and Namibia's constitution and instructed its lawyers to challenge the constitutionality of the EPZ Act in court. However, during a high level meeting between the government, SWAPO and the NUNW, in August 1995, a compromise was reached.  It stipulates that the Labour Act applies in the EPZs, but that strikes and lockouts will be outlawed for a period of five years.   

In 2001, the no-strike clause was reviewed and the NUNW insisted that EPZ workers must have the right to strike.  The federation, however, did not systematically challenge the broader negative implications of the EPZ policy.  A study carried out by the Labour Resource and Research Institute (LaRRI) in 1999/2000 found that the EPZ programme had fallen far short of government’s expectations and that the programme’s costs by far outweigh its benefits.  This study received significant public and media attention but neither the NUNW nor the other trade union federations have taken up the issue and challenged the policy as a whole.  They confined themselves narrowly to the debate over the right to strike. 

This exemplifies the current weakness of labour to systematically challenge conservative policies and to develop coherent policy alternatives.  The same can also be observed in the debate around privatisation and commercialisation, which is being implemented by government despite opposition by the trade union federations NUNW and NAFTU.

3. Labour Legislation and Union Practices 

Colonial labour legislation 

Before independence, Namibia (previously known by its colonial name of Southwest Africa) had no comprehensive labour legislation. The mere fact that Namibia was regarded as a fifth province of the then South African regime made whatever labour law passed in South Africa virtually applicable to Namibia.  Sakaria      , organiser of the Metaql and Allied Namibia Workers Union (MANWU) remembered:

‘During the colonial days, no black was supposed to be called a worker, blacks were only helpers of workers, who were the whites. As a result, the “helpers” could not speak about workers’ issues’ (Interview 2001). 

Most of the actual work was done by blacks (often referred to as “kaffirs” 
) while the whites (better known as the “basse” during that time) were exercising unlimited supervision and control over black workers. They had the discretion to decide on the kind as well as the extent of punishment they wanted to subject their workers to. Black workers on the other hand could not take recourse to the law mainly because of the discriminatory laws at that time, their lack of access to lawyers, and the generally low levels of literacy. 

Prior to the enactment of the new Labour Act in 1992, a wide range of legislation regulated labour in Namibia. The major act affecting industrial relations in Namibia was the Wage and Industrial Conciliation Ordinance No. 35 of 1952, which was largely based on the former South African Conciliation Act No. 36 of 1937. Domestic, farm and public service workers were all excluded from this legislation. It was only in 1978 that black workers were included within the framework of the legislation. This for the first time allowed for trade unions to be registered. Although this legislation allowed workers to organise themselves into unions workers could still be prosecuted. The provisions of Ordinance No. 35 of 1952 tended to favour decisions taken by the administration and reflected the general imbalance between workers and employers, rather than encouraging formal collective bargaining. Under this and other legislation, asserting and protecting workers’ rights, organising trade unions, and challenging the autonomy and prerogative of management were very difficult.

While in theory the right to lawful strike existed, striking workers had no protection against dismissal and no right to picket at employer premises. 

The conditions of Employment Act No. 12 of 1986 covered a range of matters concerning basic conditions of employment, although again certain categories of workers were excluded from the legislation. This Act helped to improve and safeguard the rights of workers although certain notions such as an unfair labour practice were still lacking.  Under this Act, labour inspectors were appointed to deal with complaints of workers although a shortage of personnel and cumbersome enforcement procedures hampered their effectiveness. According to the National Labour Council Act. 9 of 1986, a tripartite Labour Council, with members appointed by the government, was to be set up to advise government on labour related matters but had no visible impact on industrial relations. None of the previous legislation made provision for the establishment of a separate Labour Court to deal with contravention of existing labour legislation or other labour related matters. 

Workers’ expectations at independence and after  

At independence in 1990, Namibian workers expected that the SWAPO-led government would introduce a new constitution and a Labour Act to replace the oppressive colonial legislation and practices. The new constitution was adopted in 1990. While it refers to human rights in general, it makes no reference to worker rights as such. SWAPO argued at the time that, as a new government with limited control over the economy, it was not in a position to guarantee such rights. It was not until November 1992, that the Labour Act was passed through parliament. Government’s efforts to balance the interests of the workers on the one hand and those of the employers on the other caused the delay, which led to the interim perpetuation of the colonial labour legislation and practices. This was a reflection of 'the conflictual labour relations characteristic of Namibia, as well as workers’ increasing disappointment at the slow pace of change’ (Jauch 1996:90).  The NUNW was disappointed by the delay and saw it as a way of allowing the employers to unduly influence the contents of the Act in their favour. When the final draft of the Bill was presented to a tripartite meeting in February 1992, the NUNW threatened a walkout from the meeting. They accused ‘the SWAPO government of capitulating to pressure from employers and holding secret meetings with employer organisations while failing to consult with the unions (ibid: 91).’ SWAPO during its election campaign had promised workers minimum wage legislation as well as paid maternity leave. However, paid maternity leave was only introduced in 1994 as part of the Social Security Act while no minimum wages have been set to date.      

The Labour Act of 1992 

The notion of a single Labour Act that would consolidate all labour related legislation into a single Act, was already proposed by the Wiehan Commission's  Report of 1989. This Commission was appointed in late 1987, following two years of considerable industrial unrest in the country. In summary, the report observed that industrial relations in Namibia were underdeveloped and unsophisticated and recommended the Namibianisation of the system of industrial relations and that such a system be brought into conformity with existing international standards (Bauewr 1992:18). The Labour Act of 1992fulfils the aspirations of Chapter 11 of the Namibian Constitution which calls on the government to actively promote and maintain the welfare of the people. ‘It repeals, in whole, 31 previously existing laws - dating from as early as 1938 - and amends a further 11 pieces of labour-related legislation’ (Bauer 1992: 19). The Act is all embracing in the sense that, every employer, including the state, and every employee in Namibia, including domestic workers, farmworkers, and public service workers are touched by the Act. 

Structures and administration of the Act 

The Labour Act created new structures such as the Labour Commissioner, a Labour Advisory Commission, hereinafter referred to as the LAC or the Council, a Labour Court and district labour courts, and a Wage Commission. The duties of the Labour Commissioner, among others, include the overseeing of the registration of trade unions and employers’ organisations, registration of collective agreements, and the settlement of disputes through conciliation boards. The LAC is chaired by the Minister of Labour and Manpower Development (hereinafter to as Ministry of Labour), and includes 12 representatives: four representing the interests of the state, four representing the interests of registered trade unions, and four representing the interests of registered employers’ organisations. The primary task of the LAC is to carry out investigations and advise the minister on labour matters. The Labour Act creates Labour Court and district labour courts in every district where a magistrate’ s court exists. The district labour courts will hear individual complaints about such matters as contravention of or non-compliance with the provisions of the Labour Act or terms and conditions of a contract of employment or collective agreement. According to the Act, the district labour courts will be presided over by magistrates. The Labour Court on the other hand, will hear those issues of a collective nature such as disputes involving unions as exclusive bargaining agents, and individual complaints of discrimination. Only a judge or an acting judge of the High Court will preside over cases brought before the Labour Court.    

The Wages Commission will consist of three members: one chairperson appointed by the Minister of Labour, one person nominated by trade union concerned and one person nominated by the employer or employers’ organisation concerned. The minister may constitute this body on his/her own or on the request of a trade union or employers’ organisation. The Wages Commission is charged with addressing the issue of minimum wage, as the Act does not. The Commission will determine minimum wage per sector instead of a universal one across all sectors. The recommendations of the Commission will only become effected when the minister passes such recommendation as a wage order. Should the minister choose not to do that, he/she must table the report and recommendations of the Wages Commission before the National Assembly as well as his/her reasons for not making a wage order. A Wages Commission cannot be called to investigate wages if a registered collective agreement is already in place or if a wage order has been made in the last 12 months. To date, no wage commission has been appointed.          

Conditions of work under the Act 

Comparing the Labour Act of 1992 with the colonial Act No. 12 of 1986, it is clear that the Act intends to significantly improve the basic conditions of employment of workers. For example, the maximum weekly working hours have been reduced from 46 to 45, with the exception of security guards who may work up to a maximum of 60 hours per week. Overtime has been increased from the past one and one-third times the ordinary wage to one and one-half times the ordinary wage. For work on Sundays or on public holidays, employers must pay double or one-half times the ordinary wage and provide the same time off the following week. Night work, which is defined as working between 20:00 and 07:00, is prohibited for employees under 18 years of age and pregnant women eight weeks before and eight weeks after confinement. In addition, employers are compelled to pay an additional 6 percent of ordinary wages to their employees who do night work. 

Working conditions for the farm and domestic workers, as well as other employees who, because of the nature of their work, have to reside at the place of employment or on other premises of their employers, have also been improved. In these cases, the employer must provide the employees with such housing, including sanitary and water facilities, as may comply with the reasonable requirements of such employee. Under this provision, farmworkers’ dependants are also supposed to be provided with housing. Employees under the new legislation are entitled to 24 consecutive days of paid annual leave - in addition to public holidays- for each period of 12 consecutive months of employment. In the case where an employer initiates the termination of an employee’s service, severance pay at the rate of one week’s wages per completed year of service must be awarded. Female employees who have completed at least 12 months of ‘continuous service’ with an employer are entitled to 12 weeks of unpaid maternity leave - four weeks before the expected date of delivery and eight weeks after the date of delivery. The Act stipulates that employers may not terminate a woman’s employment during her maternity leave. In addition, a woman who is on maternity leave is to be accorded all rights vested in her by virtue of her employment, such as promotion, medical schemes and pension funds. Maternity leave is generally unpaid but women are entitled to receive money from the Social Security Commission. Basically 80% of their of their basic salary for a period of three months. The payment should however not exceed an amount of N$ per month. The idea is to cater for the poorer women and their families. 

Unlike in the past, employees may now only be dismissed for a good reason (“valid and fair”) and such dismissals must be carried out in a fair way (“in compliance with a fair procedure”). In other words, an employer must hold a hearing to establish the case against the worker. Such a hearing must be presided over by an impartial observer, and the worker must be given a chance to refute allegations against him/her. The Act prohibits employers to discipline and or dismiss their employees - for giving information to the Ministry of Labour or any of the bodies established by the Act, - for belonging to a trade union, - or by reason of an employees’ sex, race, colour, ethnic origin and political opinion. If a worker feels that he/she has been unfairly dismissed, the worker may challenge the dismissal in a district labour court and that ruling may be appealed against in the Labour Court. If a dismissal is challenged in the courts, the onus lies with the employers to show that the dismissal was indeed fair. The procedure is however different for collective dismissals, or retrenchments. In such cases, the employer must notify workers or their trade union of, and reasons for, the impending retrenchment. The Labour Commissioner must also be notified. The number and categories of workers to be affected must also be communicated at least four weeks before the intended date of retrenchment. The employers who fail to comply with these provisions face stiff penalties: a fine of N$ 4, 000 or up to 12 months imprisonment or both. Unlike in the past, employers are now required to provide employees with certificates of employment at the end of their employment contracts or when such contracts are terminated.

Collective Bargaining under the Labour Act 

An important component of the Act is the formal collective bargaining framework, which it establishes. A prerequisite for trade unions and employers’ organisations to take advantage of this framework is to register with the Labour Commissioner. It is important to note that the affiliation to any political party or movement of these organisations is not a ground on which they can be refused registration. Once trade unions have been registered, they are accorded certain rights. These amongst other include the right:

· to lodge complaints with the Labour Court or district labour courts

· to seek recognition as an exclusive bargaining agent and to negotiate with an employer and enter into a collective agreement, 

· to enter, during reasonable periods and reasonable conditions, employer premises for the purpose of conducting union business or recruiting union members,

· to have union membership fees collected by way of deductions from employees’ wages,

· to report disputes to the Labour Commissioner,

· to form a federation of trade unions or participate in the activities of such federation,

· to affiliate with or participate in the activities of any international workers’ organisation, and lastly,

· to have workplace union representatives.

There are also obligations stipulated in the Act with which the trade unions and employers’ organisations have to comply with. For example, if an employer or employers’ organisation refuses to recognise a trade union as an exclusive bargaining agent, the trade union may appeal to the Labour Court. After a registered trade union has been recognised as an exclusive bargaining agent it may negotiate with an employer or employers’ organisation a collective agreement on any terms and conditions of employment and any other matter of mutual interest. In essence, the Labour Court acts as the regulator of the collective bargaining process between trade unions and employers. Furthermore, the Act establishes straightforward conciliation machinery in the event of disputes between employer and employee in an effort to have strikes and lockouts as mechanisms of last resort. Not all of the above-stated labour act provisions are so smooth in practice as they sound on the books. Some realities has uncovered during the past decade which has brought about a need to amend the Labour Act (1992) in various respects.   

Proposed labour amendment bill (2001) 

Initially, the amendments focussed on improving the dispute resolution system, but as the process unfolded, it became evident that other aspects of the Labour Act, Act No 6 of 1992 also needed attention. Firstly, it was clear that the current Labour Act of 1992 was drafted in a legal language that made it very difficult to understand for non- lawyers. Consequently, Cabinet instructed the Minister of Labour to redraft the Labour Act into plain language. 

Secondly, the suggested dispute prevention and resolutive system impacted significantly on the labour institutions. Therefore the relevant provisions of the Labour Act had to be amended as well. Thirdly, the social partners had suggested, and agreed on some amendments that had nothing to do with the dispute prevention and resolution system. They were subsequently also accommodated. At the end, all the amendments together became so substantial that it was decided to redraft the whole Act. However, during the re-drafting into plain language, care was taken not to divert from the meaning and spirit of Labour Act. The resultant Amendment Labour Act accommodates the new dispute prevention system, the agreed amendments where the LAC had reached consensus about and it “plain languaged” the Act. Further it rearranged the provisions into a more user-friendly way.   

Weaknesses of the current dispute resolution system 

The current dispute resolution system has significant weaknesses. The system is an adversarial dispute resolution system which fuels confrontation instead of conciliation. On close examination, the system is too bureaucratic and legalistic with very slow reaction times. The system is not equally accessible to employers and employees. It appears to disadvantage less well-off employees. Through its adversarial nature, the system undermines the process of collective bargaining in good faith and therefore perpetuates distrust and the winner/loser concept.

Another important concern is that the District Labour Courts have lost credibility due to severe backlogs. This is further compounded by the difficulty in implementing orders and decisions of District Labour Courts. The lack of division of responsibility between court officials and labour inspectors in implementing and enforcing decisions and orders can be blamed for this implementation difficulty. The early involvement of third parties such as lawyers, labour consultants and the police are found to complicate procedures, delay resolutions and provoke violence. The system also lacks the continued presence of mediators and conciliators (Labour Commissioner). The system is not enabling the tripartite LAC to be directly part of the dispute resolution system. Procedures of dispute resolutions as provided for in the Labour Act, are followed merely to ultimately engage in strikes and lockouts legally. These procedures are therefore prone to be misused. In stead of conducting good faith and serious negotiations with the aim to solve the dispute, these procedures are used as stepping stones to legally strike or lockout. Interim orders given by the Labour Court (on the basis of urgency) are often fuelling the conflict and increase the risk of introducing violence. To make matters worse, parties to a dispute are not notified of urgent applications for interim orders with the Labour Court. Also, the dispute resolution system does not provide for procedures as to how to deal with dispute situations where matters of national interest are at stake. Lastly, the legal framework allows the declaration of essential services only when there is a declared dispute and not beforehand. The proposed amendment bill seeks to fill these gaps and loopholes. 

Strengthening the dispute resolution system

The following set of principles were used to guide the analysis of the existing machinery and to develop proposals for an improved system. Any effective dispute prevention and resolution system must:

· recognise if not promote agreed dispute prevention and dispute resolution procedures at the workplace and in industry;

· be accessible, simple and quick i.e. user friendly;

· Apply to all labour disputes but be sufficiently flexible to deal with the different nature of some disputes;

· be non-adversarial in its process as far as possible and accordingly conciliation should be a compulsory step in all disputes;

· be equitable;

· be of high quality and yet cost effective;

· be appropriately resourced; 

· be impartial, legitimate independent and accountable; 

and should also promote:

· representation by trade unions and employers organisations

· involvement of social partners

· industrial justice

· bona fide participation

· agreed solution rather than imposed solutions

· finality. 

Minister’s role in dispute prevention

As indicated earlier, one of the features of the current system is the lack of a machinery for the prevention of disputes. Two important process are therefore identified. The first is the use of codes of good practice to the guide employers and employees in the exercise of their rights and duties. These codes are not merely informative – conciliators arbitrators and courts must take them into account in determining any dispute. The second process proposed is to give the power to the Minister, after consultation with the LAC, to appoint a conciliator or a tri-partite panel to intervene in pathological situations – to fact find and make recommendations to both the LAC and the Minister on how to rebuild relations between employers and employees. The idea is that this species of intervention should be reserved for situations of national importance. 

New role for the Labour Advisory Council (LAC)

The amendment bill seems to call for the strengthening of the role of the LAC. It is envisaged that the tripartite involvement in the dispute prevention and resolution system be deepened by permitting the LAC to make recommendations on the appointment of Labour Court judges, the Labour Commissioner and the Deputy Labour Commissioner. It should be noted that the process envisaged is similar to the one employed in South Africa where NEDLAC (the SA equivalent of the LAC) is consulted before the appointment of judges of the Labour Court. In SA, NEDLAC has established a working relationship with the Judicial Services Commission in respect of the appointment of Labour Court Judges. A similar approach is proposed in Namibia. It is important for the legitimacy of the Labour courts to have to support the social partners particularly when they often have to intervene in highly charged disputes. Given the pivotal role that the Labour Commissioner plays in the current and proposed system, it is important for the Minister to consult with the social partners before making an appointment. It is important to note that this new role amounts only to hearing what the social partners have to say, the decision remains with the President in respect of judges and the Minister in respect of the Labour Commissioner. The LAC should also prepare codes of good practice for submission to the Minister for publication. Furthermore, a role is also envisaged for the LAC in the nominating of persons on tripartite panels appointed by the Minister to report and make recommendations on the prevention of disputes. 

Expanded role of the Labour Commissioner and staff

The success of the Labour Commissioner and staff in conciliating disputes led 

to the proposal that the conciliation function be housed in the office of the Labour Commissioner accordingly. The following changes are proposed:

The Commissioner and deputy be appointed outside the public service. This is to ensure among other things the independence of the Commissioner (in respect of the public service);

 A panel of full-time and part-time conciliators be appointed under the Commissioner (in the public service);

Disputes may be referred to the Commissioner or any district labour office;

The conciliation process (i.e. conciliation boards) should not be defined in the Act but be determined by the conciliator subject to any rules published by the Commissioner;

Complaints that used to go to the District Labour Court go to arbitration;

Certain disputes of rights that used to go to the Labour Court (eg. Recognition disputes) go to conciliation and then to arbitration instead;

The are specific motivations for the thrust of these proposals. The use of overburdened magistrates courts to handle labour disputes has not worked - the courts are by their nature adversarial, prone to technicalities and delay. Both parties are unhappy with the quality of the decisions leading to appeals and further delay. Integrating most rights disputes under one umbrella will mean that most disputes will be conciliated before determination. Conciliation has been successful in Namibia and one of the objects of requiring most disputes to be referred to the Labour Commissioner is to ensure pre-trial conciliation. It is best to house both the conciliation and arbitration functions under the Commissioner. This allows for the effective use of both conciliators and arbitrators. 

The amendments have suggested a new route that disputes will follow under these proposals. The main features of that path are as follows:

All disputes of interest and of rights (except for the limited and exceptional disputes that go to the Labour Court) are to be referred to the Labour Commissioner directly or indirectly through the district labour offices. This will allow administratively for the labour inspectorate to process the dispute and to engage in informal conciliation.

The Commissioner will appoint a conciliator to conciliate the dispute (note: some disputes go directly to arbitration). The conciliator may conduct the conciliation at any place. The object is that, costs permitting that the conciliator will come to the dispute rather than the disputants to the conciliator. The use of part-time conciliators may assist in this regard. 

The conciliator attempts to conciliate the dispute. If the conciliator succeeds the settlement must be committed to writing. If the conciliator fails, the dispute may be referred to arbitration (if it is a right dispute or an essential service dispute or there is agreement to refer the dispute or arbitration) or the parties resort to lawful industrial action (in respect of dispute of interests). 

If it is an interest dispute, the conciliator:

· may give an advisory award if he/she believes it will enhance the prospects of settlement or if the parties agree;

· remains with the dispute and may summon the parties to conciliation after industrial action has commenced. The idea is that the conciliator is not officially relieved of the disputes until it is settled.

Because of the new role that he Labour Commissioner and staff is to play in the proposed machinery, it is important that there be tri-partite involvement in the determination of policy and the appointment of conciliators and arbitrators. It is envisaged that what will amount to a council of dispute prevention and resolution oversee the office of the Labour Commissioner.  

The use of arbitration in most right disputes

The proposal to dispense with the District Labour Courts raises the question as to who is to deal with disputes of rights. The Labour Court is not easily accessible to ordinary worker or small business person and is, in any event not the appropriate forum for the smaller claims that make up the bulk of labour disputes. Any analysis of the disputes that go to the District Labour Courts leads the Ministry to believe that approximately 15 full-time arbitrators and approximately 10 part-time arbitrators will be sufficient to handle the existing case load. 

Arbitration is a more flexible process of determination than adjudication through courts. One of the biggest advantages of arbitration is that it can be tailored to the nature of the dispute – courts have to have general procedures to deal with a wide variety of disputes, while labour arbitration can be customised. It is also not place bound. Arbitration can be held anywhere – at the local hotel, government office, company boardroom, or trade union office. It needs not to be bound by the strict rules of procedures and evidence. Proceedings before an arbitrator are less technical. The process of arbitration is more amenable to conciliation before and during the hearing. In respect of certain rights disputes (breaches of contract, employment equity, collective agreement, dismissal disputes etc.), there is no separate conciliation phase – the dispute is set down for arbitration but the arbitrator is required to try and conciliate the dispute before commencing arbitration. Because arbitration is compulsory (it is normally done by agreement), appeals from an arbitrator award are allowed to the Labour Court. In order to avoid the tactical use of appeal to frustrate the implementation of arbitration wards, special provisions are proposed to prevent this. 

The new role of the Labour Court

Although the Labour Court was regarded as a high quality institution, several difficulties with its present composition and role are identifiable. There is for example no judge dedicated to labour matters. This should primarily be a court of appeal and review and not a court of first instance except for exceptional matters such as urgent interdicts during strikes and lock-outs.  The new bill further proposes that two judges be allocated to the Court permanently, although not on a full-time basis but instead as the need arises. They will remain High Court judges and will be allocated for High Court work as any other judge, subject to their duties in the Labour Court. The new bill also proposes that aplications for interdicts must be served to the Labour Commissioner and that respondents need to be given a reasonable opportunity to be heard before an order is given. Currently, employers are abusing court interdicts frequently to prevent workers from taking industrial action.

4.  Current labour situation and ILO core conventions

It is worth noting that the South African Apartheid regime defied United Nations (UN) regulations over Namibia by extending its mandate to Namibia. South Africa as a result could not be a member of the UN. The regime therefore did not ratify or comply with the conventions of the International Labour Organisation (ILO) or those of the UN in general. It was therefore the duty of the new Namibian government to ensure that Namibia, as a member of the UN reviews its laws and signs ILO conventions. Namibia is also required by the ILO Constitution to continuously monitor and evaluate its laws and practices to ensure that they are in line with the provisions of various ILO conventions and recommendations.  

Namibia has ratified the ILO core conventions on freedom of association and the right to organise (Convention No. 87), on the right to organise and collective bargaining (No. 98), on forced labour (No. 105), on minimum age (No. 138) and on the worst forms of child labour (No. 182).  These provisions are accommodated in the Namibian constitution as well as the Labour Act of 1992.  In November 2001, the Namibian parliament ratified the convention on discrimination in employment and occupation (No. 111) after gaining clarification that it would still be permissible to discriminate between the employment of Namibian citizens and non-citizens.  However, the convention on equal remuneration (No. 100) was not yet ratified because some of Namibia's laws are not in compliance with this convention.  The Social Security Act, for example, provides for only 80% of women's salaries to be covered during maternity leave and the Public Service Act regards married couples as a family unit that can only qualify for one housing loan.  A married woman thus would not be able to get a housing loan if her husband has already taken out one.  The Namibian government wants to first amend the relevant laws before ratifying Convention 111.  However, the tripartite Labour Advisory Council (LAC) has suggested that Namibia should already ratify the convention to make sure that the national laws will be adjusted speedily (Interview with Tuli Nghiyoonanye, Ministry of Labour, 19 February 2002).
In the following section we will demonstrate that despite the legal commitments, practices such as child labour still continue.  The cases of trade unions for domestic and farm workers in section 5 also show that even the basic rights enshrined in Namibian legislation and the right to organise are compromised by the socio-economic circumstances that these workers are facing.

Child labour and forced labour

The International Labour Organisation (ILO) Minimum Age Convention No. 138 (1973) requires ratifying States to pursue policies which will lead to the abolition of child labour and to raise progressively the minimum age for admission to employment. ‘Child labour is defined in the Convention as the work of children before the age at which they complete compulsory schooling and, in any case, below the age 15 (initially 14 in developing countries). For work which may harm health, safety or morals or young persons, the minimum age is 18, and for light work, 13 to 15 years (initially 12 to 14 in developing countries) subject to certain conditions being met’ (ILO, 1992: 11 quoted in Republic of Namibia 2000: 30). It is clear from the above that the ILO did not intent to stipulate strict rules against child labour but proposed general guidelines which countries can flexibly adopt based on their varying circumstances. Although the majority of countries set their minimum age at 14 or 15 this varies from country to country. In Egypt, for example, the minimum age adopted for measuring economically active population is 6 whilst the United States puts it at 16 (Republic of Namibia 2000: 30). 

The Namibian Constitution prohibits the exploitation of children and states that:

· Children are entitled to be protected from economic exploitation and shall not be employed in or required to perform work that is likely to be hazardous or interfere with their education, or to be harmful to their health or physical, mental spiritual, moral or social development. For the purpose of this Sub-Article children shall be persons under the age of sixteen (16) years. [Article 15 (2)]. 

· No children under the age of fourteen (14) years shall be employed to work in any factory or mine, under conditions and circumstances regulated by Act of Parliament. Nothing in this Sub-Article shall be construed as derogating in any way from Sub-Article (2) hereof. [Article 15 (3)].

· Any arrangement or scheme employed on any farm or other undertaking, the object or effect of which is to compel the minor children of an employee to work for or in the interest of the employer of such employee, shall for the purpose of Article 9 hereof be deemed to constitute an arrangement or scheme to compel the performance of forced labour. [Article 15 (4)].

The above provisions of the Constitutions have been amplified by the Labour Act (Section 42) as follows:

· No child under 14 years may be employed for any purpose.

· No child under 15 may be employed in any mine or industrial undertaking.

· No child under 16 may be employed underground in any mine. 

The above legal protection in Namibia, like in many other countries, is in itself not a guarantee that the practice will be abolished. The problem of child labour and exploitation is still persistent in many countries. Part of the problem is that the systems of enforcement are often weak and labour inspection services which would uncover abuses are inadequate (Republic of Namibia 2000: 31). There are also other deeper-rooted problems which cause minors to work. ‘Poverty, short sighted economic interest, lack of motivation, poor training, political interference, corruption, lack of will and failure to understand the importance of children – all play a role’ (Ibid.). 

A national child activity survey (NCAS) in Namibia found that out of ‘a total household population of 1,126,263, children aged 6 to 18 years amount to 445,007, or 39.5 per cent. Of these children, 72,405 or 16.3 per cent were found to be working. Overall, labour force participation rate among children is 16.3 per cent for both sexes, 15,4 for females and 17.2 per cent for males. Out of a total of 72,405 working children in the country, 69,050 or 95.4 per cent are in the rural areas, implying that the phenomenon of working children in Namibia is overwhelmingly rural’ (Ibid: 1). The implications of employment of children become clearer when analysed from the perspective of education, health and other social problems relating to labour relations. The Constitution of the Republic of Namibia on the other hand guarantees the right of education to all persons, and it also stipulates that Primary education shall be compulsory. The 1999 NCAS data established that, out of all working children, 4,981 or 6.9 per cent (4.9 per cent males and 2.0 per cent females) never attended school/training institution. Most of the working children in the country combine work with schooling/training. It is however noteworthy that 79.9 per cent of working children are still attending school or training institution. Only 13.0 of working children have left school. More urban (65%) than rural (1.9%) working children are absent from school because of work to earn money. The conclusion from this is that, ‘while most of the urban-based working children absent from school do so to earn money, in rural households, majority of working children (77.8%) are absent from school/training institution due to busy agricultural season’ (Ibid: 1-2). 

Injuries or incidents of illness are, however rare, among working children. Overall, only 3.6 per cent of children who are working reported having suffered from an illness or injury due to work or other causes at the workplace (Ibid.). Another important social factor related to working children is the relationships between themselves and their employers as well as job satisfaction. Up to 76.3 % of the children who took part in the NCAS project expressed satisfaction with the relationship they have with their employers. This, as already noted above is because of the fact that the majority of working children are in the rural areas and work within homely environments mostly with parents or other close relatives. On the other hand, most of those who are dissatisfied with relationships with their employers are in urban centres and they invariably attribute such bad relationships to too mush work, poor pay, and verbal abuse (Ibid: 2).  

Furthermore, oral submissions made to the Commission of Inquiry into Labour-related matters affecting agricultural and domestic employees (popularly known as the Kameeta Commission) support the view that child labour do exist in Namibia, on both commercial and communal farms (Republic of Namibia 1997: 223). The Namibia Household Income and Expenditure Survey (1996: 264) also mentions that 2% of all employees on farms were aged between 10 and 14 years. Child labour, unlike in some other countries, has not been institutionalised. The prevalence of child labour, especially in the northern parts of Namibia can largely be attributed to the lack of farm schools. Lack of hostel accommodation in nearby town schools makes it impossible for children to be sent to these schools. As a result, some children do not have a choice but to walk between 7 to 10 Kilometres to-and-from school everyday. Children in the age groups of between 7 – 15, mostly from neighbouring Angola and Zambia, are working under adverse conditions in the northern communal areas the Commission heard. It is often the case that the refugee parents of these children who may not have the necessary documents proofing their refugee status, or who even if they have such documents, do not prefer to be accommodated at the Osire refugee camp, consent to the employment of their children.  

‘Employers of children claimed that they were acting out of an humanitarian concern. They purported that most of the children were drop-outs who had run away from home. Other cases of child labour, the Commission noted, involved children from poor families, who were given to rich family members to work on the latter’s cattle farms. Some children working at cattle posts earned as little as N$ 10 a month. Sometimes they were only provided with clothing as payment’ (Republic of Namibia 1997: 223). 

Child labour is also prevalent on commercial farms and sometimes goes to the extent of forcing both, the children and their parents to work for the farmers. ‘On some commercial farms in the northern areas, children had been forced by farmers to herd cattle and water flowers without any payment. On certain other farms, the parents of the employed children had been threatened with dismissal if they refused to allow their children to work on the farm’ (Ibid.). There is no data available on forced labour in Namibia but the Commission also heard from some of the respondents at the public hearings that San children had been forced to work on commercial farms. The Labour Act on the other hand is unequivocally opposed to any form of forced labour.       

Section 108 of the Labour Act argues that ‘forced labour’ includes:

· any work or service performed or rendered involuntarily by any person under threat of any penalty, punishment or other harm to be imposed or inflicted upon, or caused to such person by any other person in the event of such first-mentioned person not performing or rendering any such work or service;

· any work performed by any child under the age of 18 years of any employee of an employer in terms of any arrangement or scheme in any undertaking who is for any reason required to perform such work in the interest of such employer;  

· any work performed by any person by reason only of the fact that such person is for any reason subjected to the control, supervision or jurisdiction of a traditional chief or headman in his or her capacity as such chief or headman. 

The Act further says that ‘…any person who causes, permits or requires any other person to perform forced labour shall be guilty of an offence and on conviction be liable to the penalties which may be imposed by law for abduction.’ 

5.  Case Studies of Innovative Union Strategies 

This section will deal with two interesting case studies of innovative union strategies. The first one shows how the NUNW, the strongest umbrella trade federation in Namibia as stated earlier, was able to use a statutory body such as the LAC to influence policy formulation. Secondly, the section will show the problems encountered and strategies developed by trade unions which endeavour to organise and unionise two complex and yet significant sectors in Namibia, namely domestic and farm workers. It will also be illustrated how the generous legal provisions enshrined in the law fail to benefit people in these sectors in any significant way.    

NUNW and the Labour Advisory Council: Labour Hire Companies 

Labour hire companies have become an increasingly common phenomenon over the past couple of years in several towns of Namibia, notably, Windhoek, Walvis Bay, Arandis and Otjiwanrongo. These companies are labour supply brokers recruiting workers and subsequently hiring them out to companies for a specific period of time and at agreed fees/rates. The period of work ranges from a few hours to days, several months or even a year and longer. Labour hire companies do not offer specialised services but only supply casual labour on a part time basis. Due to the exploitative nature of labour hire companies, workers do not enjoy their basic conditions of employment as stipulated by the Labour Act. Employers are now hiring workers for a specific period of time and only pay an hourly rate per worker and are therefore no longer bound by the collective bargaining system. The employment contract between employers and workers is replaced by a commercial contract between the labour hire companies and employers. 

‘The LAC acknowledged that these companies exist and expressed its concern over the exploitation of workers and the denial of their rights to collective bargaining and other employment benefits by the labour practices of these companies’ (Ministry of Labour 2000: 8). Having taken note of this problem, the NUNW commission the Labour Resource and Research Institute (LaRRI) (which serve as its research wing) to do a study on the Export Processing Zones (EPZs) and Labour Hire Companies. In the LAC meeting of November 1999, NUNW tabled the draft report. ‘The draft report (amongst other) revealed that companies found a specific niche in the Namibian labour market and effectively utilised the loopholes in the Labour Act to serve their clients’ (Ibid.). The LAC unanimously endorsed the report ‘calling for new regulations to be enacted in order to regulate the operations of the labour hire services with the aim to protect casual workers and to include this form of labour in the basic conditions of employment’ (Ibid.). The LAC established a tripartite task force to consider and recommend regulations for labour hire companies. The Task Force, inter alia, will consider the following: 

· the emergence of labour hire in Namibia,

· the effects on conditions of employment, 

· the conditions of work at labour hire companies, and 

· new regulations for labour hire services. 

Export Processing Zones (EPZs)

Based on the above-mentioned (draft) LaRRI report, the LAC also considered the effects of EPZs on the workers and the Namibian economy. The primary purpose for establishing EPZ was:

· to attract, promote or increase the manufacturing of export goods,

· to create or increase industrial employment,

· to create or expand export earnings,

· to create or expand industrial investment, including foreign investment, and 

· to encourage technology transfer and the development of management and labour skill.

The LaRRI report prompted the LAC to invite the Chief Executive Officer (CEO) of the Offshore Development Company (ODC) and the Investment Centre to a panel discussion. The CEOs were asked to provide background information on the role of their organisations and companies in the realisation of the EPZs aims and objectives and how this affects labour and employment conditions. Both presentations and the LaRRI report were carefully considered by the LAC. ‘It was however felt that the EPZs did not fulfil their aims and objectives with regard to creating 25 000 jobs within the first five years, increasing the amount of manufactured goods produced, expanding industrial development and assisting in the transfer of skills and technology in the zones’ (Ministry of Labour 2000: 9). The LAC also raised concern with the current clauses in the EPZ Act which suspended strikes and lockouts in the EPZs. This is viewed to be in direct contravention of International Labour Standards, particularly the Freedom of Association Convention (No.87), which Namibia has ratified. The Council further agreed to recommend to the Minister of Labour to advise Parliament not to re-enact the clause in the EPZ Act which prohibits strikes and lockouts in the zones when the retention, or not, of this clause is considered at the beginning of 2001 (Ibid.). The Council also resolved to establish a tripartite task force to evaluate the general impacts of EPZ operations in Namibia and advise the Council accordingly.    

Organising the difficult sectors Agricultural and Domestic Workers

Despite efforts to bring the working conditions of agricultural and domestic workers in line with those of workers in other sectors of the economy through the passing of the Labour Act, conditions in those sectors remained largely unchanged due to difficulties in effectively implementing legislation. At present, domestic and agricultural workers in Namibia continue to be among the most impoverished and marginalised Namibians. According to the 'Kameeta Commission', there is a widespread perception among farm and domestic workers alike that Namibia’s achievement of Independence has done little to improve their lives in any immediate way (Republic of Namibia 1997: 3 – 4). ‘At present, there remains some continuity with the colonial past in the day-to-day workings of commercial farms and domestic homes in Namibia. Authority is still largely centred in the person of the farmer or employer, and the paternalistic doctrine of baasskap
 retains a degree of currency on Namibian farms and household’ (Suzman 1995, quoted in Republic of Namibia 1997:4).   The Commission's report further stated that:

‘The Commission has noted that there is a lack of proper collective bargaining within the agricultural and domestic sectors due to the weakness of both the workers’ and employers’ organisations. It was further noted that the need for comprehensive consultations exists between the said partners on a range of issues such as the working and living conditions of agricultural and domestic employees’ (Ibid. 212). 

The report therefore recommended that:

 'a national agricultural employment forum as well as a national domestic employment forum should be established. Such fora should be composed of an equal number of employee and employer representatives, chaired by a government representative, to discuss, negotiate and determine conditions of employment and related matters of concern to the respective employee groups.’

(Republic of Namibia 1997: 213). 

One of the innovative strategies of the Namibia Farmworkers Union (NAFWU) was to expose, through the media, the violations of the Labour Act and the inhuman treatment to which the agricultural employers subject their workers. Another successful strategy was to organise farmworkers on big commercial farms to force their management to engage into negotiations with NAFWU and to publicise agreements widely.  This increased the pressure on other farmers to start negotiating with the union.

A breakthrough was achieved when the Agricultural Employers’ Association (AEA), NAFWU and the Ministry of Labour (as facilitator) launched the Namibian Agricultural Labour Forum (NALF) on 5th July 2001. All three organisations will have equal representation on the forum. The forum aims to provide a platform for dialogue and debate and will thereby increase understanding and relations across all levels within the agricultural sector (NALF 2001: 1). The forum is also expected to develop good labour practices and to collectively promote a sound labour relations culture in the agricultural sector. The forum will advice the Ministry of Labour and particularly the LAC on matters related to the agricultural labour sector. The forum will seek co-operation with other regional and international agricultural labour organisations. Lastly, the forum will assist with the creation of an conducive environment in which the living standards of the rural population can be raised through employment creation, better training and education opportunities and hence an improvement in agricultural labour productivity (Ibid.).

The major shortfall of the forum is that it does not cover the communal agricultural labour sector. However, the Kameeta Commission pointed out that it would be very complicated to control and regulate labour in the communal sector. This is mainly because of the extent to which labour is casualised in these areas. Labourers mostly work for a day or two or even for just a few hours for which they are paid either in kind or in money. The hours and days or even the type of work, people do is not fixed. This makes it almost difficult for employers to be forced to enter into contracts with their employees. The labourers who, amongst others, include the San people and illegal immigrants, are at the mercy of their employers for their basic survival and are therefore in a weak position to demand their rights.  As a response to the complexity of organising agricultural workers, the Forum has awarded an observer status to the Namibia National Farmers’ Union (NNFU) which is an umbrella union for all the communal farmers unions. The objective is to try and get the employers of agricultural workers in the communal areas on board.           

The fact that farm and domestic workers are working and often accommodated on private farms and homes makes them less accessible for trade unions. Generally, the question is asked, how far can the law influence events in my house? Farmers and employers of domestic workers are very reluctant to allow trade unions access to their private spheres such as homes and farms. Secondly, as Alfred Angula, NAFWU's acting general secretary pointed out: 

‘Farm [and domestic] workers, because of their high illiteracy rates are closed out to social issues such as trade unions or even their rights and privileges which are contained in the Labour Act and other labour legislation.’ (interview).

Angula further indicated that the co-operation the union receives from the Ministry of Labour, particularly from labour inspectors, does not meet the union's expectations. Labour inspectors, unlike trade union officials have the right to enter, without appointment, the premises of employers and do spot-checks on the working and living conditions and treatment of workers. This, within the agricultural labour sector according to him rarely happen. ‘I am tempted to say that what labour inspectors are currently busy with is rather trade union work instead of what they are supposed to do. The primary role of labour inspectors is to investigate conditions of employment instead of listening to workers’ complaints against their employers like they are currently doing (Interview with Angula). 

The current gap that exists between the provisions of the Labour Act and the practice on the ground can be partly blamed on this inadequacy on the part of labour inspectors. When workers are to be laid off in this sector, labour inspectors are more concerned about severance packages instead of trying to mediate and secure the continued employment of the farmworkers. NAFWU on the other hand, is in a dilemma. Employers are continually threatening to reduce their workforce if government and the unions are exerting unbearable pressure on them. This is currently happening in South Africa were thousands of farmworkers and their families are dumped on roadsides.      

In the arena of domestic workers, the Namibian Domestic and Allied Workers Union (NDAWU) was formed in 1990 to respond to the exploitation suffered by domestic workers. These for instance include sexual harassment, low salaries, summary dismissals, lack of benefits, etc. The problem of organising individual domestic workers is a lack of accesses to their workplaces and high levels of intimidation. This could be solved if union officials had the same rights and powers as those of the labour inspectors, ‘in which case we could enter the work place of our members to see their working and living conditions as well as to verify some of their complaints' (Interview with Gowaseb).   

One of the strategies NDAWU adopted is to use the radio. The organisation reaches its members by making use of the different radio stations to educate its members as well as teaching the broader public about the kind of services NDAWU offers. Another equally important strategy is to meet the members and non-members at the various bus stops where they catch the bus to and from work. Unionists make use of this time to reach their members as well as to recruit new members. Domestic workers also use the time to launch their complaints against their employers, which otherwise, - because of their lack of free time and transport - would not have been brought to the union's attention. NDAWU then contacts the employers to have the problems and complaints resolved. 

NDAWU also uses the bus stops in the morning and in the afternoon to distribute education leaflets and any other relevant information for domestic workers. It has become part of life for the union officials to work irregular hours in order to organise workers in this sector. Unionists for instance have no choice but to agree to speak and organise domestic workers at funerals and weddings. ‘We are deprived of privacy and leisure time because of the very nature of the sector we are organising’ argues NDAWU's national organiser Moses Gowaseb (Interview).  

Studies done on domestic workers in the region and everywhere else are discouraging and make donor agencies less interested to fund organisations like NDAWU. It was found that domestic workers are particularly difficult to organise because of their low literacy rates and inaccessibility to unions. More so, contributions of individual domestic workers to their unions compared to the costs of driving from house to house to address workers’ problems is insignificant. NDAWU members because of their low salaries are currently only required to contribute N$ 3.00 per worker per month. ‘Unlike other unions, we do not even receive these contributions regularly because of the lack of stop order facilities with the workers’ employers’ (Interview with Gowaseb). 

The problem is complicated by two main factors: Firstly individual employers are not interested in such arrangements even if workers agree to stop orders. Secondly, instituting a stop-order for N$ 3.00 per month at a commercial bank is not economically viable due to the bank charges involved.  Furthermore, most domestic workers do not have a bank account. Faced with this, NDAWU has entered into negotiations with the Windhoek Municipality to have their membership fees added on to the employers’ municipal bills and then deducted by the Municipality. The Windhoek Municipality would in turn transfer the fees to the NDAWU accounts. The Municipality in principle agreed to an arrangement in which employers of domestic workers will add their employees’ contributions of N$ 3.00 to their monthly utility bills. The details of such an agreement between the Municipality and NDAWU still need to be worked out because the Municipality may demand a fee for the administration of such an arrangement.  

There are inherent difficulties and complexities facing a union that  organises domestic workers and donors frequently ask a fundamental question:

‘If the organisation of the sector in almost all the other countries where it was tried has failed, what is unique in Namibia that will make it a success story in Namibia?’ (Interview with Gowaseb).    

NDAWU's organiser argues that the Labour Act in general brought a lot of improvements on paper. However, some provisions of the Act are hardly enfocable in the case of domestic workers.  According to the Social Security Act, all workers who are employed for more than 2 days a week are entitled to membership of the Social Security Fund.  This gives members, particularly women who constitute the majority of domestic workers, the benefit of getting 80% of their monthly salary for a period of three months during maternity leave.  They are also entitled to sick leave and death benefits. Most domestic workers,however, do not enjoy these benefits, mainly because employers have reduced their worker's weekly working days to two or less.  Some employ several domestic workers each for no longer than two days. There is no legislation to curb this abuse which enables employers to escape the requirement of having to register their workers with the Social Security Commission. This caualisation of employment also makes it difficult for the unions to negotiate for better employment conditions. Employees in the other sectors are at least protected against unfair dismissals and are entitled to disciplinary hearings. This is virtually non-existent for domestic workers because the employer can decide that he or she does not need the services of the worker anymore. Those that are considerate enough will at least argue that they can no more afford to pay the employee. Unlike in the other sectors where the unions and the Ministry of Labour can go through the books and verify, employers of domestic workers are still hiring and firing at will.

In instances where the union wants to fight against the exploitation of domestic workers, the lack of a written job description makes its task extremely difficult. Employers therefore increase their demands in terms of what they want workers to do without increasing the wages accordingly. ‘When challenged with this, employers would say that if the employee is no more interested in the job than she/he can go so that I can recruit somebody who is willing to do the job’ (Interview with Gowaseb). This is not surprising because domestic workers - given their high illiteracy rates and the high levels of unemployment in Namibia - are regarded as easily replaceable. 

7. Challenges and Opportunities

The Namibian labour movement has undergone significant changes during the first decade of Namibia’s independence.  The NUNW and its affiliates, in particular, had to shift form political mobilisation that dominated the unions’ activities in the run-up to the independence elections in 1989, to a process of engagement with government and business under a new tripartite arrangement.  In the absence of sufficient internal capacity to develop an alternative development framework that would benefit labour’s working class constituency, trade unions by and large accepted to play a more confined role within tripartite arrangements.  They now serve on forums like the Labour Advisory Council, the Vocational Training Board and the President’s Economic Advisory Council with the aim of influencing policy decisions in favour of workers.  Such participation is however, narrowly confined in terms of its scope and offers no possibility for promoting a broader agenda for fundamental change in the socio-economic decision-making process.

Although it can be argued that tripartite participation as a strategic option does not necessarily conflict with the larger goal of bringing about social transformation, collective bargaining and tripartite consultations alone are certainly insufficient to address Namibia’s huge socio-economic inequalities.  In order to become an engine of social change, trade unions will have to deepen their roots in Namibia’s working class constituencies and become the genuine workers voice on issues beyond the workplace.  Secondly, the labour movement will need to develop effective strategies for influencing policies, particularly in the economic arena which is dominated by the neo-liberal line of thought.  

The question of political affiliation continues to be a dividing factor among trade unions in Namibia. The NUNW’s rival trade union federations, particularly NAFTU, have repeatedly stated that they differ fundamentally from the NUNW over the question of political affiliation.  They charged that the NUNW could not act independently and play the role of a watchdog over government as long as it was linked to the ruling party.  There is also a growing public perception that the NUNW is merely a workers’ wing of the ruling party, although the NUNW and its affiliates have on several occasions been the most vocal critics of government policies.  They took issue with government around Namibia’s huge income inequalities, the slow process of land redistribution and education reform and the self-enrichment by politicians.  

The question of defining the labour movement’s political role and an appropriate strategy to influence socio-economic policies will certainly be a key challenge for the years to come.  There is no doubt that a progressive labour movement has to be political by nature and deal with socio-economic issues beyond the workplace. However, the NUNW will have to show how its present affiliation helps the federation to advance the interests of its constituency.  The labour movement will have to develop an understanding of its particular class base and define its role in terms of serving the specific interests of that social class.  The NUNW will also have to consider that trade union unity will be impossible to achieve as long as it maintains its party political affiliation. 

Despite its current weaknesses, the Namibian labour movement still has the potential to become (again) a key organisation in the quest for socio-economic justice.  The labour relation survey of 1995/6 revealed “the deeply held belief of NUNW members in the principles of rank-and-file democracy and their willingness to engage in struggle if their needs are not met” (Klerck 1997: 363).  Trade unions have structures (although sometimes weak) all over the country and a significant membership base unmatched by any other organisation in Namibia.  Provided that they can strengthen their internal capacity and achieve the level of rootedness in their working class constituency that they had in the late 1980s, the labour movement can become the driving force for more fundamental socio-economic social change.  This will also require that trade unions intensify and concretise their links with other progressive organisations that represent socially disadvantaged groups.  An example of such links was the alliance formed between the NUNW, the Namibia NGO Forum (NANGOF) and the (communal) Namibia National Farmers Union (NNFU) around the slow process of land reform.  The three organisations presented a joint petition to Government on May Day 1999 demanding a faster and more effective programme of land redistribution. 

Namibia’s trade unions face two possible scenarios today.  Provided they can meet the challenges outlined above and redefine their role as “struggle organisations” with a specific class base and a strategic agenda, they are likely to play a central role in the fight for the interests of the Namibia’s disadvantaged majority.  Failure to seize this opportunity might result in Namibian unions gradually loosing their mass base while union leaders are being absorbed with bargaining issues, union investments and tripartite participation without addressing (and challenging) the fundamental socio-economic structures that uphold the continued skewed distribution of wealth and income.  
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� Kaffir in the Namibian context was a derogatory term which mainly referred to blacks in general but more particularly to black workers as people who do not have any rights and who should also not expect any benefits except favours which bosses ('basse') could show at their own discretion. 


� “Mastership”, “dominance”, “control” 





1
2

